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e The Facility Design Report contains detailed description of the proposed facility or
facilities and locations on the OCS.

e The Fabrication and Installation Report describes the plans for both the facility’s
fabrication and installation process, and will include a schedule for fabrication and
installation as well as detailed engineering and environmental information.

In addition to the technical reports, a third party verification process may be required that calls
for a certified verification agent (CVA) to verify and certify that projects are designed,
fabricated, and installed in conformance with accepted engineering practices and with the
submitted reports.

Safety Management, Inspections, and Facility Assessments. The regulatory framework includes
requirements to prevent or minimize the likelihood of harm or damage to the marine and coastal
environments and to promote safe operations, including their physical, atmospheric, and
biological components. :

Bon uses, Rentals, Royaltzes, and Other Fees to Ensure F air Return.
Commercial Leases:

o Competitive issuance
o Bonus bid. Minimum bid level set in sale notice

o Noncompetltlve issuance
o $0.25 per acre acquisition fee

o All commercial leases
o $3.00 per acre annual rental until commencement of productlon $5.00 per

acre annual rental for project easement
o Operating fee based on installed capacity =
installed capacity x hrs. per yr. x capacity factor x power price x fee rate
(except for hydrokinetic generation, which will have fees set on a case-by-case
basis)
Limited Leases:

¢ Competitive issuance
o Bonus bid. Minimum bid level set in sale notice

. Noncompetltwe issuance
o $0.25 per acre acquisition fee

o All limited leases
o $3.00 per acre annual rental; $5.00 per acre annual rental for project easement

Financial Assurance. These requirements are designed to minimize the risk of financial loss to
the Federal Government if lessees and operators default in fulfilling their obligations under this
rule and other applicable laws or regulations. The MMS will require lessees provide sufficient
financial collateral to assure obligations can be fulfilled by a third party in the event of default.

Revenue Sharing with States. EP Act requires the Federal Government to share 27 percent of the
revenues received from any project located wholly or partially within the area extending three
nautical miles seaward of the state’s submerged lands, with any state that has a coastline that is
located within 15 miles of the geographic center of the project.
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Decommissioning Obligations and Requirements. The rule provides that all facilities, including
pipelines, cables, and other structures and obstructions, should be removed when they are no
longer used for operations but no later than two years after the termination of the lease.

Other MMS Authorizations for Renewable Energy Activity on the OCS

Rights-of-Way (ROW) and Rights of Use and Easements (RUE). A ROW or RUE grant will be
issued to authorize OCS renewable energy activities that are not associated with an MMS-issued
renewable energy lease. A ROW will apply to energy transmitted across the OCS from
renewable energy resources onshore or in state waters. Similarly, a RUE grant will be issued to
authorize a facility on the OCS that supports a renewable energy project located on state
subimerged lands. A rent of $5.00 per acre will be charged for ROWSs and RUEs, and a fee of
$70.00 per statute mile will be charged for ROWs.

ROWs and RUESs will follow the same issuance processes as leases.
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OREGON SECRETARY OF S?A'E‘E -
» Oregon State Archives

The Oregon Administrative Rules contain OARs filed through January 15,2009
LAND CONSERVATION AND DEVELOPMENT DEPARTMENT

DIVISION 36

OCEAN PLANNING

660-036-0000
| Territorial Sea Plan

The Land Conservation and Development Commission adopts and herein incorporates by reference the
Territorial Sea Plan approved by the Ocean Policy Advisory Council on August 12, 1994, as part of
the Oregon Coastal Management Program. ’ ' :

[Publications: The publication(s) referenced to in this rule are available from the agency.]

Stat. Auth.: ORS 183.310 - ORS 183.550, ORS 196.465, ORS 196.471 & ORS 197.040
Stats. Implemented: ORS 196.465, ORS 196.471 & ORS 197.040
Hist.: LCDC 5-1995, f. & cert. ef. 5-24-95

660-036-0001
Telecommunication Cables, Pipelines, and Other Utilities

(1) Oregon's coast is a prime landing zone for fiber-optic telecommunication cables that cross the ocean
floor from sites around the Pacific Rim. Other utilities, such as natural gas pipelines, may eventually be
routed across Oregon's Territorial Sea bed. Proper placement of utility easements and installation of
fixtures is required to avoid damage to or conflict with other ocean uses, such as commercial fishing,
and to reduce or avoid adverse effects on marine habitats. State agencies, such as the Division of State
Lands, the Department of Fish and Wildlife, the Oregon Parks and Recreation Department, and the
Department of Land Conservation and Development, need clear policies and standards for reviewing
and approving the routing and installation of utilities on the seafloor of Oregon and adjacent federal
waters.
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(2) Policies. When making decisions to approve routing, placément, or operation of a seafloor utility or
fixture, state and federal agencies shall:

(a) Protect ocean fisheries and other ocean uses from any adverse effects that may be caused by
installation or operation of cables pipelines, or other fixtures by requiring that such routing, placement,

or operation:

(A) Avoid conflicts between commercial or recreational fishing or other ocean-use activities and
utilities, as a first priority;

(B) Reduce any adverse effects when conflicts cannot be avoided; and
(C) Mitigate for adverse effects after first reducing. them to the minimum practicable; ‘

(b) Protect marine habitat, fishery areas, and other marine resources as required by Statewide Planning
Goal 19, Ocean Resources, and the Oregon Territorial Sea Plan; and

(c) Promote direct communication between affected ocean users to resolve or avoid conflicts and require
written agreements among the parties when necessary to ensure communication and memorialize

agreements.

(3) Implementation Requirements. When approving the routing, placement, or operation of seafloor
utility, state and federal agencies shall avoid or reduce conflicts or adverse effects on other ocean users

through the use of one or more of the following:
(2) Burial:

(A) In state waters: All telecommunication cables, pipelines, and other fixtures, crossing or affixed to
state lands of the territorial sea lying seaward of Extreme Low Water (which is the seaward boundary of
the Ocean Shore Recreation Area), shall be buried so as to ensure continuous burial unless the approving
state agencies make findings that burial cannot be practically achieved and all affected parties agree that
adverse effects of not burying the cable, pipeline, or ﬁxture have been reduced, avo1ded or mitigated to

the extent practicable.

(B) In federal waters Decisions to permit burial of cables, pipelines, or other fixtures crossing or affixed
to the seabed of the outer continental shelf (beneath federal waters) to a depth of 2,000 meters off
Oregon, will be deemed consistent with this state policy. When a federal agency does not require burial
in waters to this depth, the state may concur that the decision is consistent with state policy only if the
federal agency makes findings that burial cannot be practically achieved and all affected parties agree
that adverse effects of not burying the cable, pipeline, or fixture, have been reduced, avoided, or

mitigated to the extent practicable.
(C) Burial shall be certified by the contractor to the easement-granting agency

(D) The easement-granting agency shall require that cables, pipelines, or other ut1hty fixtures shall be
inspected periodically and after any maJ or geologic event, such as subduction-zone earthquake to ensure

continued burial.

(b) Communication and coordination. Written agreements between the applicant and fishers or other
users shall be required by the easement-granting agency as evidence of communication and
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coordination. Such agreements may coordinate work, determine routing, identify routes, respond to
emergencies, provide for mitigation of adverse effects, or specify procedures for on-going
communication. Written agreements shall specify how fishers or other users and the applicant will
resolve disputes over lost fishing gear, damage to seafloor utilities, or liability for such actions.

(¢) Controlling the location of utilities. Locations for new cables, pipelines, or other utilities shall
conserve areas available to ocean fisheries, prevent or avoid conflicts with other uses, protect marine
habitats, and minimize adverse effects on other public resources of the seafloor or ocean shore. New
rights of way may be required to be located as close to existing rights of way as possible or with
sufficient capacity to enable future expansion within the approved right of way.

(d) Single point-of-contact. The Division of State Lands shall coordinate approvals of easements and
permits in consultation with the Parks and Recreation Department, the Department of Fish and Wildlife,
the Department of Land Conservation and Development, the Department of Geology and Mineral
Industries, and coastal local governments, as appropriate. The Department of Land Conservation and
Development will use its authority under the federal Coastal Zone Management Act to review federal
permits to ensure that they are consistent with state requirements.

Stat. Auth.: ORS 183.310-550, ORS 196.465, ORS 196.471 & ORS. 197
Stats. Implemented: ORS 196.465, ORS 196.471, & ORS 197.040
Hist.: LCDD 1-2001, f. 1-25-01, cert. ef. 1-26-01

660-036-0003

Territorial Sea Plan: Ocean Policies

The Land Conservation and Development Commission adopts as part of the Oregon Coastal
Management Program, and herein incorporates by reference, an amendment to the Territorial Sea Plan
entitled Ocean Management Goals and Policies that was approved by the Ocean Policy Advisory
Council on June 4, 1999.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 197

Stats. Implemented: ORS 196.471

Hist. LCDD 5-2001, f. & cert. ef. 10-16-01

660-036-0004

Territorial Sea Plan: Rocky Shores Management at Cape Arago

The Land Conservation and Development Commission adopts as part of the Oregon Coastal
Management Program, and herein incorporates by reference, an amendment to the Territorial Sea Plan
approved by the Ocean Policy Advisory Council on June 4, 1999, replacing rocky shore management
prescriptions and management area designations on pages 139 through 146 pertaining to the rocky
shores of the Cape Arago headland.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 197
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Stats. Implemented: ORS 196.471
Hist. LCDD 5-2001, f. & cert. ef. 10-16-01

660-036-0010

Ocean Resources Management Plan

The Land Conservation and Development Commission adopts and herein incorporates By reference the
Ocean Resources Management Plan adopted by Commission Order #90-OCEAN-699, December 1.2,

1990, and amendments to the Ocean Resources Management Plan as approved by the Ocean Policy
Advisory Council on March 11, 1994 and June 10, 1994.

[Pubhcatlons The pubhca’uon(s) referenced to in this rule are available from the aoency ]

Stat. Auth ORS 183.310 - ORS 183.550, ORS 196.465, ORS 196471 & ORS 197.040
Stats. Implemented: ORS 196.405 - ORS 196.515 & ORS 197.040
Hist.: LCDC 5-1995, f. & cert. ef. 5-24-95

The official copy of an Oregon Administrative Rule is contained in the Administrative Order filed at the Archives Division,
800 Summer St. NE, Salem, Oregon 97310. Any discrepancies with the published version are satisfied in favor of the
Admmlstratwe Order The Oregon Administrative Rules and the Oregon Bulletin are copyrighted by the Oregon Secretary of
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Numerical Index by OAR Chapter Number
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Oregon’s Statewide Planning Goals & Guidelines

GOAL 19: OCEAN RESOURCES
OAR 660-015-0010(4)

To conserve marine resources
and ecological functions for the
purpose of providing long-term
ecological, economic, and social
value and benefits to future
generations. '

To carry out this goal, all actions by
local, state, and federal agencies that are
likely to affect the ocean resources and
uses of Oregon’s territorial sea shall be
developed and conducted to conserve
marine resources and ecological
functions for the purpose of providing
long-term ecological, economic, and
social values and benefits and to give
higher priority to the protection of
renewable marine resources—i.e., living
marine organisms—than to the
development of non-renewable ocean
resources.

OCEAN STEWARDSHIP AREA

The State of Oregon has interests
in the conservation of ocean resources in
an Ocean Stewardship Area, an ocean
area where natural phenomena and
human uses can affect uses and
resources of Oregon'’s territorial sea. The
Ocean Stewardship Area includes the
state’s territorial sea, the continental
margin seaward to the toe of the
continental slope, and adjacent ocean
areas. Within the Ocean Stewardship
Area, the State of Oregon will:

] Use all applicable state and federal
laws to promote its interests in
management '

OPAC Documents, June 8, 2009

. and conservation of ocean
resources;

. Encourage scientific research on
marine ecosystems, ocean
resources and uses, and
oceanographic conditions to acquire
information needed to make ocean
and coastal-management decisions;

e Seek co-management

arrangements with federal agencies
when appropriate to ensure that
ocean resources are managed and
protected consistent with the
policies of Statewide Planning Goal
19, Ocean Resources, and the
Territorial Sea Plan; and

o Cooperate with other states and
governmental entities directly and
through regional mechanisms to
manage and protect ocean

“resources and uses.

The Ocean Stewardship Area is not
intended to change the seaward
boundary of the State of Oregon, extend
the seaward boundaries of the state’s
federally approved coastal zone under
the federal Coastal Zone Management
Act, affect the jurisdiction of adjacent
coastal states; alter the authority of
federal agencies to manage the
resources of the United States Exclusive
Economic Zone, or limit or otherwise
change federal agency responsibilities to
comply with the consistency
requirements of the federdl Coastal Zone
Management Act.

Page 10f3
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INFORMATION AND EFFECTS
ASSESSMENT REQUIRED

Prior to taking an action that is

likely to affect ocean resources or uses

of Oregon’s territorial sea, state and
federal agencies shall assess the =
reasonably foreseeable adverse effects
of the action as required in the Oregon
Territorial Sea Plan. The effects
assessment shall also address
reasonably foreseeable adverse effects
on Oregon’s estuaries and shorelands
as required by Statewide Planning Goal
16, Estuarine Resources; Goal 17,
Coastal Shorelands; and Goal 18
Beaches and Dunes.

IMPLEMENTATION REQUIREMENTS

¢

1. Uses of Ocean Resources

State and federal agencies shall
carry out actions that are reasonably
likely to affect ocean resources and
uses of the Oregon territorial sea in
such a manner as to:

a. maintain and, where appropriate,
restore the long-term benefits derived
from renewable marine resources;”

b. protect:

1. renewable marine resources—
i.e., living marine organisms—from '
adverse effects of development of non-
renewable resources, uses of the ocean
floor, or other actions;

2. the biological diversity of marine
life and the functional integrity of the
marine ecosystem;

3. important marine habltat
including estuarine habitat, which are
areas and associated biologic
communities that are:

a) important to the biological
viability of commercially or recreationally
caught species or that support important

OPAC Documents, June 8, 2009

food or prey species for commercially or
recreationally caught species; or

4 b) needed to assure the survival of
threatened or endangered species; or
- ¢) ecologically significant to
maintaining ecosystem structure,
biological productivity, and biological
diversity; or
d) essential to the life-history or
behaviors of marine organisms; or _
e) especially vulnerable because
of size, composition, or location in
relation to chemical or other pollutants,
noise, physical disturbance, alteratlon
or harvest;.or -

f) unique or of llmlted range within
the state; and ‘

4. areas important to fisheries,
which are: '

a) areas of high catch (e.g., high
total pounds landed and high value of
landed catch); or

b) areas where highly valued fish
are caught even if in low abundance or
by few fishers; or

c) areas that are important on a
seasonal basis; or

d) areas important to commercial
or recreational fishing activities,
including those of individual ports or
particular fleets; or

e) habitat areas that support food
or prey species important to
commercially and recreationally caught
fish and shellfish species.

c. Agencies, through programs,
approvals, and other actions, shall

1. protect and encourage the
beneficial uses of ocean resources—
such as navigation, food production,
recreation, aesthetic enjoyment, and
uses of the seafloor—provided that such
activities do not adversely affect the
resources protected in subsection 1.,

Page 2 of 3
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above; avoid, to the extent possible,
adverse effects on or operational
conflicts with other ocean uses and
activities; and

2. comply with applicable
requirements of the Oregon Territorial
Sea Plan.

2. Management Measures

~ Management measures for ocean
resources and uses shall be appropriate
to the circumstances and provide
flexibility for future actions. Such
management measures may include:

a. Adaptive Management: to adapt
management programs to account for
variable conditions in the marine
environment, the changeable status of
resources, and individual or cumulative
effects of uses;

b. Condition Approvals or Actions:
to place conditions or limit actions to
protect or shield other uses and
resources;

c. Special Management Area
Plans: to develop management plans for
certain marine areas to address the
unique management needs for resource
protection, resource utilization, and
interagency cooperation in the areas;

d. Intergovernmental Coordination
and Cooperation: to coordinate,
integrate, and co-manage programs and
activities with all levels of government,
including Indian tribal governments;

e. Regional Cooperation and -
Governance: to cooperate with other
coastal states, countries, organizations,
and federal agencies within the larger
marine region to address common or
shared ocean resource management
issues;

f. Public Involvement: to involve the
public and affected groups in the

OPAC Documents, June 8, 2009

process of protecting ocean resource,
especially through public awareness,
education, and interpretive programs;

g. Precautionary Approach: to take
a precautionary approach to decisions
about marine resources and uses when
information is limited.

‘3. Contingency Plans:

State and federal agencies, when
approving or taking an action that could,

“under unforeseen circumstances, result

in significant risks to ocean resources
and uses, shall, in coordination with any
permittee, establish appropriate
contingency plans and emergency
procedures to be followed in the event
that the approved activity results in
conditions that threaten to damage the
marine or estuarine environment,
resources, or uses.

Page 30f 3
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196.410

the compact. After approval, the proposed
budget shall be presented to the chief execu-
tive and legislative body of the signatory
parties. '

(4) Each party shall be responsible for
the expenses of its own representatives.

ARTICLE XII

Withdrawal from Compact

This compact shall continue in force and
‘remain binding upon each party until re-
nounced by it. Renunciation of this compact
must be preceded by sending six months” no-
tice in writing of intention to withdraw from
the compact to the other parties to the com-
pact.

[1991 ¢.617 §2}
. Note: See note under 196.175.

196.185 Representation on compact.
‘One member of the Senate appointed by the
President of the Senate and one member of
the House of Representatives appointed by
the ‘Speaker of the House of Representatives
shall act as the representatives of the State
of Oregon on the Pacific Ocean Resources
Compact in accordance with the powers and
duties set forth in the compact. [1991 c.617 §3]

Note: See note under 196.175. )

OREGON OCEAN RESOURCES
MANAGEMENT

196.405 Definitions for ORS 196.405 to
196.515. As used in ORS 196.405 to 196.515,
unless the context requires otherwise:

(1) “Council” means the council estab-
lished in ORS 196.438.

(2) “Exclusive Economic Zone” has the
meaning set forth in Proc. 5030 whereby the
United States proclaimed jurisdiction -over
the resources of the ocean within 200 miles
of the coastline.

(3) “Panel” means a project review panel
established under ORS 196.453.

(4) “Plan” means the Oregon Ocean Re-
sources Management Plan. |,

(5) “Territorial sea” means the waters
and seabed extending three geographical
miles seaward from the coastline in con-
formance with federal law.

(6) “Territorial Sea Plan” means the plan

for Oregon’s territorial sea. [1987 c.576 §6; 1991
¢.501 §2; 2003 ¢.744 §1)

196.407 Policy. It is the policy of this
state to:

(1) Work with the States of Washington
and California to explore the possibility of

Title 19
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development of communication information
systems including a computerized system of
coastal and marine resource information.

(2) Work with the States of Washington
and California to develop compatible pro-
grams of ocean oil spill response, damage as-
sessment and compensation.

(3) Cooperate and coordinate with adja-
cent states to develop a regional approach to

obtainin% fisheries information. (1989 c.895 §2;
2003 c¢.744 §2] .

196,408 Duties of state agencies. (1)
State agencies shall, to the maximum extent
practicable, coordinate development of
coastal and ocean information systems with
those in adjacent states.

(2) State agencies with responsibility for
oil spill and hazardous material response,
damage assessment and compensation in the
marine environment shall, to the maximum
extent -practicable, coordinate Oregon’s
plans, programs, policies and techniques with
those of adjacent states. '

(3) State agencies which have jurisdiction
over water areas, the seabed and resources
adjacent to offshore rocks and islands may
coordinate with adjacent states and federal
agencies to develop programs and regulations
to manage uses and activities of ocean areas
adjacent to coastal cliffs and offshore rocks
and islands managed within the National
Wildlife Refuge System.

(4) ,The State Department of Fish and
Wildlife may coordinate with fishery manag-
ers in adjacent states to develop a uniform

fish catch and monitoring system. [1989 ¢.895
§3; 2003 c.744 §3]

196.410 Legislative findings for off-
shore oil and gas leasing. The Legislative
Assembly finds:

(1) Oregon’s territorial sea encompasses
all the rocks and islands of the Oregon Na-
tional Wildlife Refuge, borders all beaches,
headlands and rocky intertidal areas and in-
cludes areas heavily used for commercial and
recreational fishing. Navigation lanes for
barges and vessels pass through the area.

(2) Oregon’s territorial sea is rich in ma-
rine life. Its remewable resources support
significant portions of the coastal economy.
It is a dynamic, hazardous marine environ-
ment within which oil spills cannot be con-
tained.

(3) Oregon’s nearshore zone is extremely
high in biological productivity, reflected by
the variety and value of commercial and
sport ocean fisheries catch. The Oregon
coast provides a significant habitat for mi-
grating seabirds and mammals. Oregon is
unwilling to risk damaging sensitive marine
environments or to sacrifice environmental

(2007 Edition)
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196.438

conservation and development of ocean and
coastal resources;

(2) The Ocean Policy Advisory Council
or its successor;

(8) Those portions of the Oregon Ocean
Resources Management Plan that are con-
sistent with ORS 196.405 to 196.515; and

(4) The Territorial Sea Plan as reviewed
by the council and submitted to the agencies

represented on the council. [1987 ¢.576 §5; 1991
¢.501 §5; 2003 c.744 §6] .

196.435 Primary agency for certain
federal purposes; restrictions. (1) The De-
partment of Land Conservation and Develop-
ment is designated the primary agency for
coordination of ocean resources planning.
The department is designated the State
Coastal Management Agency for purposes of
carrying out and responding to the Coastal
Zone Management Act of 1972. The depart-
ment shall assist: -

(a) The: Governor with the Governor’s
duties and opportunities to respond to federal
agency programs and activities affecting
coastal and ocean resources; and

(b) The Ocean Policy Advisory Council.”

(2) The provisions of ORS 196.405 to
196.515 do not change statutorily and consti-
tutionally mandated responsibilities of other
state agencies.

(3) ORS 196.405 to 196.515 do not provide
the Land Conservation and Development
Commission with authority to adopt specific
regulation of ocean resources or ocean uses.
g:?!]?87 ¢.576 §7, 1989 ¢.325 §1; 1991 c.501 §21; 2003 c.744

196.438 Ocean Policy Advisory Coun-
cil; members; term of office; quorum. (1)
The Governor shall establish an Ocean Pol-
icy Advisory Council that is staffed by the
State Department of Fish and Wildlife, the
Department of Land Conservation and De-
velopment and other departments as the
Governor deems necessary. The council
" shall be composed of:

(a) The Governor or the Governor’s des-
ignee, as a nonvoting member;

(b) The director or the director’s designee
of the following agencies, as nonvoting mem-
bers:

(A) Department of Environmental Qual-
ity;

(B) State Department of Fish and Wild-
life;

(C) State Department of Geology and.

Mineral Industries;

(D) Department of Land Comnservation
and Development;

(E) Department of State Lands;

Title 19

Page 15

(F) Parks and Recreation Department;
(G) State Department of Agriculture; and

_ (H) On behalf of the State Board of
Higher Education, the director or director’s
designee of Oregon State University, Sea
Grant College;

(¢) A member of the governing body of
Coos, Curry, Douglas or Lane County to be
appointed by the Governor, chosen in con-
sultation with and with the approval of a
majority of the members of the governing
bodies of Coos, Curry, Douglas and Lane
Counties; -

(d) A member of the governing body of
Clatsop, Lincoln or Tillamook County to be
appointed by the Governor, chosen in con-
sultation with and with the approval of a
majority of the members of the governing
bodies of Clatsop, ILincoln and Tillamook
Counties;

(e) An elected city official from a coastal
city bordering the territorial sea to be ap-
pointed by the Governor with advice from an
Oregon coastal zone management associ-
ation;

(f) A representative of each of the fol-
lowing ocean interests, to be appointed by
the Governor, and subject to confirmation by
the Senate pursuant to section 4, Article III,
Oregon Constitution:

(A) Commercial ocean fisheries of the
North Coast from Newport north;

(B) Commercial ocean fisheries of the
South Coast south of Newport;

(C) Charter, sport or recreation ocean
fisheries of the North Coast from Newport
north; -

(D) Charter, sport or recreation ocean
fisheries of the South Coast south of New-
port; ' '

(E) Ports marine navigation or transpor-
tation; '

(F) Coastal nonfishing recreation inter-
ests of surfing, diving, kayaking or
windsurfing;

(G) A coastal conservation or environ-
mental organization,;

(H) Oregon Indian tribes appointed after
consultation with the Commission on Indian
Services;

(D) A coastwide organization representing

‘a majority of small ports and local govern-

ments, as a nonvoting member; and

(J) A statewide conservation or environ-
mental organization; and

(g) Two representatives of the public, at
least one of whom shall be a resident of a
county bordering the territorial sea, to be
appointed by the Governor.

(2007 Edition)
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196.455 Coordination with federal pro-
grams. To insure that the Oregon Ocean
Resources Management Plan and Territorial
Sea Plan are coordinated with federal agency
programs for coastal and ocean resources,
the Ocean Policy Advisory Council may in-
vite federal agencies with responsibility for
the study and management of ocean re-
sources or regulation of ocean activities to
designate a liaison to the council to attend

council meetings, respond to council requests-

for technical and policy information and re-
view draft plan materials prepared by the
council. (1987 c576 §10; 1991 ¢.501 §13; 2003 ¢.744 §12]

196.465 Compatibility of acknowledged
comprehensive plans. (1) The Oregon
Ocean Resources Management Plan and Ter-
ritorial Sea Plan, when adopted pursuant to
ORS 196.471, shall be compatible with ac-
knowledged comprehensive plans of adjacent
coastal counties and cities.

(2) To insure that the plan is compatible
with the comprehensive plans of adjacent
coastal counties and cities, the Ocean Policy
Advisory Council shall work with the De-
partment of Land Conservation and Develop-
ment and any Oregon coastal zone
management association to:

(a) Meet and consult with local govern-
ment officials;

(b): Distribute draft materials and work-
ing papers for review and solicit comment on
council materials; and

(¢) Provide technical and policy informa-
tion to local governments about ocean re-
source issues. [1987 c576 §11; 1991 c501 §14; 2003
c.744 §13]

196470 [1987 c.576 §12; repealed by 1991 ¢.501 §18]

196.471 Territorial Sea Plan review
requirements. (1) The Land Conservation
‘and Development Commission shall review
the Territorial Sea Plan and any subsequent
amendments recommended by the Ocean
Policy Advisory Council to either the Terri-
torial Sea- Plan or the Oregon Ocean Re-
sources Management Plan and make findings
that the plan or amendments:

(a) Carry out the policies of ORS 196.405
to 196.515; and .

(b} Are consistent with applicable state-
wide planning goals, with emphasis on the
four coastal goals.

(2) After making the findings required by
subsection (1) of this section, the commission
shall adopt the Territorial Sea Plan or pro-
posed amendments as part of the Oregon
Coastal Management Program. -

(3) If the commission does not make the
findings required by subsection (1) of this
section, the commission shall return the plan
or amendments to the council for revision.

Title 19

Page 17

The commission may specify any needed re-
visions. :

(4) Upon adoption of the Territorial Sea
Plan or subsequent amendments the commis-
sion may, after consultation with affected
state agencies, identify amendments to
agency ocean or coastal resource manage-
ment programs necessary to conform to the
provisions of the adopted plan. [1991 501 §20;
1993 ¢.18 §35]

Note: 196.471 was added to and made a part of
196.405 to 196.515 by legislative action but was not
added to any smaller series therein. See Preface to Or-
egon Revised Statutes for further explanation.

196475 (1987 ¢.576 §13; 1991 ¢.501 §15; repealed by
2003 c.744 §14} : ’

196.485 State agency coordination re-
quirements; incorporation of plans. (1) If
a state agency incorporates the Oregon
Ocean Resources Management Plan and Ter-
ritorial Sea Plan by reference in its coordi-
nation program and, upon a finding by the
Land Conservation and Development Com-
mission that the agency has amended its
rules, procedures and standards to conform
with the objectives and requirements of the
plan and Territorial Sea Plan, the state
agency shall satisfy the requirements of state
agency planning and coordination required
by ORS 197.180 for ocean planning.

(2) If a state agency does not incorporate
the plan or Territorial Sea Plan in its coor-
dination program, the agency shall be subject
to the state agency coordination Tequire-
ments of ORS chapters 195, 196 and 197 for
state agency programs, procedures and stan-
dards that in any way affect ocean resources.

(8) State agency programs or rules for
management of ocean resources or ocean
uses shall be consistent with the Oregon
Ocean Resources Management Plan and the
Territorial Sea Plan. [1987 c576 §17; 1991 501

196490 (1987 ¢.576 §18; repealed by 1991 ¢.501 §18]
196.495 [1987 ¢.576 §19; repealed by 1991 ¢.501 §18]
196500 (1987 ¢.576 §20; repealed by 1991 c.501 §18)
196.505 [1987 ¢.576 §21; repealed by 1991 c.501 §18]

- 196.515 Short title. ORS 196.405 to
196.485 shall be known as the Oregon Ocean
Resources Management Act. (1987 c576 §2)

196.575 Authorization to obtain fed-
eral oceanographic data; joint liaison
program; use of data. (1) The Department
of Land Conservation and Development is
authorized to participate on behalf of the
State of Oregon with the States of Washing-
ton, California, Alaska and Hawaii in a joint
liaison program with the Center for Ocean
Analysis and Prediction of the National
Oceanic and Atmospheric Administration.

(2) The objective of the program is to as-
sist the states in talking maximum advantage

(2007 Edition)
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Memorandum of Understanding
between the State of Oregon and Ocean Power Technologies

Preamble
Whereas, the State of Oregon is taking important steps to tackle t

climate change, including establishing policies and progra en age the use
of renewable resources; and

and
. §
Whereas, Oregon has commenced the process to pr comprehensive plah for
the siting of wave energy projects i itori f Oregon, which would

prepared to collaborate with responsi velgpers of new sources of
renewable energy;

@ role as a world leader in
ercial development of wave

Whereas, in order to complete the traditional license application process, OPT is
under time frames prescribed by federal law and FERC rules; and

Whereas, Oregon has demonstrated a willingness to address statutory constraints
confronting commercial wave energy generally by introducing Senate Bill 195 to
the 75th Oregon Legislative Assembly; and

Whereas, Oregon has enacted the Business Energy Tax Credit (BETC) under Oregon
Revised Statutes 469.185 to 469.225, and 315.354 to 315.356; and Oregon may
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consider research and development proposals by OPT and other commercial
developers made under those provisions; and

Whereas, Oregon has demonstrated its commitment to the research, testing and
commercial development of wave energy technology through programs and
incentives important to wave energy development, and Oregon recognizes that
OPT is a partner that will advocate for such programs and incentives including
continuing BETC credits, fully funding Oregon Wave Energy Trust budgets,
production tax credits state-backed development bonds reseazé

opment of whve
\ veloper requests for rate
structures that enable first gener: evelopment in

Oregon.

1.
of Unde andlng (“MOU™) is to set forth a potential
Wave Project within the coastal waters of
ba51s an arrangement that Oregon and OPT
OUisa non—blndmg expression of the Partles
s intepded to facilitate the preparation and negotiation of
ill embody further understandings and actions of the Parties
y OPT Wave Project. The Parties agree that they shall have no
binding o @ respect to any of the activities contemplated in this MOU.
Notwithstan i preceding sentence, the Parties agree that the Provisions of Article
1.2 (Non-bindmg), Article 4(ii) (Subsequent Agreements), Article 5 (Non-Exclusivity),
Article 7 (Term and Termination), Article 8 (Costs and Expenses) and Article 9
(Miscellaneous), shall be legally binding on the Parties.

1.3. The Parties acknowledge that because this MOU is non-binding, the Parties are free to
explore, discuss and agree on any other arrangement that reflects common interests and
objectives.

2. OPTRole
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Pursuant to this MOU, OPT intends to:

o]

J.

2.1. Develop projects that are consistent with the express values and criteria of the Oregon-
Territorial Sea Plan (TSP) and the mandates of appropriate state environmental and
regulatory agencies

2.2. Develop projects that comply with the protections afforded to Oregon’s marine reserves

2.3. Develop projects that, to the extent practicable, avoid adverse impacts and reasonably
accommodate existing commercial and recreational interests opfthe Oregon coast, as
identified through spatial mapping activities and related scigitific evidence

2.4. Maintain an open dialog with key stakeholders to assur , are identified and
addressed in a timely manner 4 ‘

2.5. Continue to engage in project development and pgt ing ettlement process
and adaptive management approach with affec :

2.6. Apply for all appropriate state regulatory aui
including but not limited to obtaining state
water quality certifications

2.7. Request that FERC not act on lig

2.7.1. received authorizations reg
the Clean Water Act and the

zation perm' and the Water Resources
nzed by law; and

leasesor permit documents Oregon’s legitimate interest in
or otherwise transfer ownership of the Coos Bay OPT Wave

operation

R
&

Oregon Role

Pursuant to this MOU, Oregon intends to:

3.1. Participate in a FERC settlement process to develop adaptive management plans that
would be included in an offer of settlement for the Coos Bay OPT Wave Project that
would be signed before OPT submits the Final License Application to FERC, or if
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settlement is not reached by that time, during the post-Application period for
incorporation into a FERC license

3.2. Following the signing of a settlement agreement, commence final agency review in a
manner that is consistent with the settlement agreement

3.3. Negotiate a settlement agreement that aligns with Oregon’s goals for an amended TSP,
in a way that will not delay project approvals if the TSP amendment process is not
completed within 30 days after such approvals are requested

3.4. Work as a “partner” with OPT to encourage development of ref le wave energy

resources by:
3.4.1. Identifying and promoting best locations for wa es through the TSP

amendment process currently underway; and €
3.4.2. Negotiating land lease rates with the undezstandr oht require

grow)

3.5.2. A well-defined authorizati paths whenever possible;-
and
3.5.3. Potential time frames for comp pia , t include issuing decisions

-ations accordi

al Hi C ervation Act, 16 U.S.C. § 470f;
water right approval pursuant to ORS chapters 537 and 543;

5. month§§§)r the ocean shore permit pursuant to ORS chapter 390
3.6. Work wit Oregon Department of Fish and Wildlife through its applicable statutes

mplemented by OAR 635-005-0055) to expedite crab pot
replacement tag processing for gear lost in wave facilities in order to allow crabbing to
continue with minimal delays

3.7. Use study results from other wave facilities, where applicable, to minimize redundant
studies and to provide greater certainty regarding impacts and required measures for
future projects

3.8. Address in appropriate lease or permit documents the legitimate interest of OPT to
provide “confidential submissions” under ORS 192.502(4) of information requested by
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the state about OPT’s efforts to sell or otherwise transfer ownership or operations of the
Coos Bay OPT Wave Project.

4. No Obligation to Consummate

The Parties acknowledge that (i) the determination and implementation of any final arrangement
for the Coos Bay OPT Wave Project contemplated herein will be based on each Party’s business,
technical, legal and tax concerns, and (ii) the execution of this MOU does not constitute any

5. Non-Exclusivity
No Party has any exclusivity right over any other Party, and s free to discuss or
implement a similar wave project with any third party or.¢

6. Approvals

this MOU will be subject to the receipt of all applicable | ental, regulatory, corporate and
other approvals that each Party may reqy lations of the relevant federal,
state and local governments and each P

7. Term; Termination
This MOU is effective on
December 31, 2011 Ei

§ remains in effect until
or any reason by giving the other
MOU may be extended by the Parties if

The provi 1.2 as binding survive any termination of this
MOU.

8. Costs

From the effe date of thi§ MOU and until any subsequent agreements are executed or this

MOU is termina iy is responsible for and shall bear its own costs and expenses in
relation to the Coos Wave Project (including but not limited to fees of counsel and

other advisors).

9. Miscellaneous
9.1. Amendment; Waiver. A waiver, amendment or modification of any term or condition of
this MOU must be in writing and signed by the Parties. No waiver by any Party of any
breach hereunder may be deemed a waiver of any other breach or any subsequent
breach.
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9.2. Governing Law. This MOU is to be governed by and construed in accordance with the
substantive laws of the State of Oregon, without giving effect to its conflict of laws
provisions.

9.3. Relationship. Nothing contained herein may be deemed to create an agency, joint
venture or franchise relation between the Parties.

10. Notices. Notices required in the course of the performance of this MOU must be delivered as
follows:

Coos Bay Project Manager
Ocean Power Technologies, Inc.
1590 Reed Road

Pennington, New Jersey 08534

Natural Resources Policy Advisor
Office of the Governor
900 Court Street N.E.
Salem, OR 97301

11. Limitation on Liability. Neither Party is% )y g ect, indirect, special or
consequential damages that m i the result of any failure by a
Party to perform any of i 1510 i , or for the termination or
expiration of this MO Any liability of the State of Oregon under

this MOU is withi it j mmigations of Article X1, § 7 of the Oregon

Constitution and the Ore 260 through 30.300).
IN WITN ve through their respective authorized
represe

&

Name: Theodore R.
Title: Governor
Date Signed:

ongoski

OCEAN POWER TECHNOLOGIES, Inc.
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Name: George W. Taylor
Title: Executive Chair
Date Signed:

OCEAN POWER TECHNOLOGIES, Inc.

Name: Mark R. Draper
Title: Chief Executive Officer
Date Signed:
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75th OREGON LEGISLATIVE ASSEMBLY--2009 Regular Session

_ A-Engrossed
- House Bill 3013

Ordered by the House May 21
Including House Amendments dated May 21

Sponsored by COMMITTEE ON RULES

SUMMARY

The following summary is not prepared by the sponsors of the measure and ié not a part of the body thereof subject

to consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the
measure.

[Modifies various provisions relating to Ocean Policy Advisory Council.] :

[Makes legislative finding that wave energy provides renewable, sustainable source of energy.]

[Repeals sunset on prohibition against leases for exploration, development or production of oil, gas
or sulfur in territorial sea and exemption for academic research or geologic survey activities.]

[Repeals provisions related to joint liaison program with National Oceanic and Atmospheric Ad-
ministration.]

Directs certain state agencies to implement specified recommendations of Ocean Policy
Advisory Council regarding marine reserves. Directs State Department of Fish and Wildlife
to develop work plan for implementing recommendations. Specifies components of work plan.
Directs department to report on results of work plan to appropriate interim legislative
committee on or before November 30, 2010.

Directs Department of State Lands to transfer moneys to State Department of Fish and
Wildlife for biennium beginning July 1, 2009, for purpose of implementing recommendations.
Specifies that designation of marine reserve must include commitment to pursue long-term
funding for marine reserve.

Declares emergency, effective July 1, 2009.

A BILL FOR AN ACT
Relating to ocean resources; and declaring an emergency.
Be It Enacted by the People of the State of Oregon:
SECTION 1. The State Department of Fish and Wildlife, State Fish and Wildlife Com-
mission, State Land Board and relevant state agencies shall, consistent with existing statu-

" tory authority, implement the November 29, 2008, recommendations from the Ocean Policy

Advisory Council on marine reserves by:

(1) Adopting rules to establish, study, monitor, evaluate and enforce a pilot marine re-
serve at Otter Rock and a pilot marine reserve and a marine protected area at Redfish
Rocks;

(2) Studying and evaluating potential marine reserves at Cape Falcon, Cascade Head and
Cape Perpetua; and

(8) Supporting the development of a marine reserve proposal at Cape Arago-Seven Devils.

SECTION 2. (1) The State Department of Fish and Wildlife, in consultation with members
from the scientific and technical advisory committee established under ORS 196.451, other
relevant marine and fishery scientists, relevant state agencies, ocean users and coastal
communities shall implement the activities described in section 1 of this 2009 Act by devel-
oping a work plan.

(2) The work plan shall contain the following elements regarding the marine reserves
described in section 1 of this 2009 Act:

NOTE: Matter in boldfaced type in an amended section is new; matter [italic and bracketed] is existing law to be omitted.
New sections are in boldfaced type.

LC 1487

OPAC Documents, June 8, 2009 Page 172 of 174



© ® N Mo 0 N

[ Sy gt
5 &R &R RB

17

5 R & 8

A-Eng. HB 3013

(a) A biological assessment, including information on habitat characterization, biological
resources, local knowledge and, for the established pilot marine reserves, monitoring plans.

(b) A socioeconomic assessment, including a description of human uses, net effects on
sport and commercial fisheries and communities and, for the established pilot marine re-
serves, monitoring plans.

(¢) Formation of community teams, with diverse and balanced stakeholder representation
that includes local government, recreational fishing industry, commercial fishing industry,
nonfishing industry, recreationalists, conservation, coastal watershed councils, relevant ma-
rine and avian scientists, to collaborate and develop recommendations for pbtential marine
reserves, considering the biological and:sociceconomic information developed under this
section. Collaboration may be facilitated by a neutral outside party hired through a compet-
itive bidding process.

(d) Provision of information on the process and data gathered to interested parties and
made available to the public. ‘

(e) Development of sclent1fically based goals spec1ﬁc to each of the marine reserve sites,
mcorporatmg continuity and cumulative outcomes, beneﬁts and impacts.

- (f) Provision of baseline data on Oregon’s territorial sea, as defined in ORS 196 405.

(g) Development of an enforcement plan in consultation with the Oregon State Police and
representatives from affected user groups. ‘

(h) Use of communities and volunteers to assist in implementing the work plan where
feasible and practical.

(3) The data and recommendations produced from the work plan and other available
nearshore data shall be used by the State Department of Fish and Wildlife, in consultation
with the Ocean Policy Advisory Council, to recommend the number, size, location and re-
striction limits of the potential sites for marine reserve designation, consistent with Execu-
tive Order 08-07. If, through this process, it is determined that other appropriate sites need .
to be considered or that potential sites are mot consistent with Executive Order 08-07, then
the data and recommendations produced shall be provided to the public, the State Depart-
ment of Fish and Wildlife and other relevant state agencies for future purposes relevant to
nearshore management. ‘

SECTION 3. (1) The State Department of Fish and Wildlife shall report on the results of
the work plan to an appropriate interim legislative committee on. or before November 30,
2010, regarding:

(a) The study and establishment of the pilot marine reserves at Otter Rock and Redfish
Rocks described in section 1 of this 2009 Act;

(b) The study and evaluation of the potential marine reserves at Cape Falcon, Cascade
Head and Cape Perpetua descnbed in section 1 of this 2009 Act,

(c) The development of a marine reserve proposal at Cape Arago-Seven Devils described
in section 1 of this 2009 Act; _ »

~ (d) The status of fundJng necessary to carry out the provisions of section 1 of this 2009
Act; and

(e) The accomplishment of the goals related to each of the marine reserves.

(2) The department shall also report on the activities described in subsection (1) of this
section to members of the Ocean Policy Advisory Council, relevant state agencies and to the
public.

2]
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SECTION 4. The Department of State Lands shall transfer $1 million to the State De-
partment of Fish and Wildlife, for the biennium beginning July 1, 2009, from other funds that
are not constitutionally dedicated to the Common School Fund, for use by the State De-
partment of Fish and Wildlife to carry out the provisions of section 1 of this 2009 Act.

SECTION 5. (1) The State Department of Fish and Wildlife may accept only gifts, grants
or contributions from any source for deposit in the State Wildlife Fund established in ORS
496.300 that are consistent with the department’s work plan specified in section 2 of this 2009
Act.

(2) Any designation of marine reserves in Oregon’s territorial sea must include commit-
ments by relevant state agencies to pursue long-term funding necessary to enforce prohibi-
tions, support necessary research and monitoring and provide for public education.

(3) If funding cannot be secured to meet the enforcement and research-based monitoring
needs associated with the goals specified in section 2 (2)(e) of this 2009 Act, agencies re-
sponsible for managing the marine reserves shall make recommendations to the State Fish
and Wildlife Commission and the Legislative Assembly and initiate actions to scale down or
suspend fisheries prohibitions in the marine reserves.

SECTION 6. Designation of marine reserves requires periodic reporting by the State De-
partment of Fish and Wildlife in consultation with other relevant state agencies on the ac-
complishment of the goals described in section 2 (2)(e) of this 2009 Act. The State
Department of Fish and Wildlife and the State Land Board shall, based on review of the pe-
riodic reporting, initiate appropriate rulemaking adjustments that may include size, location
and restrictions on marine reserves.

SECTION 7. This 2009 Act being necessary for the immediate preservation of the public

' peace, health and safety, an emergency is decla.red to exist, and this 2009 Act takes effect

July 1, 2009.

[31
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